A New Castle City Board of Adjustment Hearing took place on April 12, 2012 at 7 p.m. in the City of New Castle’s Town Hall.


Present:		Mayor Donald R. Reese
	Daniel R. Losco, City Solicitor
	David J. Athey, City Engineer

City Personnel:  	Jeff Bergstrom, City Code Official


Mayor Reese called the meeting to order at 7 p.m.  Roll call was taken.

Mayor Reese read the Notice of Public Hearing that states, “An application has been filed by Rufus, LLC, P.O. Box 4373, Greenville, DE 19807 for property located at 207 North Heron Circle, New Castle, DE, parcel number 21-016.00-173, seeking variances from the R-3 Zoning District’s front and rear yard setback requirements to:  maintain the existing front yard encroachment of 0.30 feet (5.4 s.f.) from North Heron Circle (required setback –20 feet); and to maintain the existing rear yard encroachment of 0.50 feet (7.8 s.f.) (required setback –25 feet).

For the purpose of considering this application, the Board of Adjustment will hold a Public Hearing on Thursday, April 12, 2012, at 7 p.m. in Old Town Hall, 2nd Floor, located at 2nd and Delaware Streets, New Castle, Delaware.”
 
An affidavit of publication was published in the News Journal and the New Castle Weekly.   Mr. Bergstrom testified the property has been properly posted.

(Messrs. Joseph Wichess and Ronald Sutton of Civil Engineering Associates [CEA] were sworn in.)

Mr. Wichess testified they are requesting two variances, one in the front yard and one in the rear yard.  The variance requests are a result of an accidental encroachment made by the superintendent working for the owner, Rufus LLC.  He explained their firm stakes out the house to show its location and the superintendent has the footer poured for the foundation of house.   When the superintendent notifies them they return to place nails on the corners of the building to prevent this situation.  In this case the superintendent failed to notify the firm.  Further, the superintendent built the house onto lot 20 by 8.4 square feet and Rufus LLC has secured an easement from the existing home owner to allow this situation to continue.

Aside from the homeowner who signed the easement there have been no comments from the public in favor or against this application.  Mr. Wichess said there are no neighbors other than lot 20.  

CEA does the survey work to identify lot boundaries so footers can be laid.  Rufus LLC owns the property being built.  The property is under contract, but has not yet been sold.  CEA was hired to do survey work for the mortgage inspection plan, and recognized they were over the building restriction lines.  

Messrs. Wichess and Sutton explained the process used by their firm to identify property lines.  CEA is under contract by Rufus LLC and are representing Rufus at this hearing.  
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Mr. Athey noted it is not uncommon for these types of variances to come before the Board, but those homes typically pre-date the modern zoning code.  This application involves new construction.  If we deny the application then the applicant would need to do a re-subdivision of  the property or perform major structural work, both being hardships for the applicant.  This is a de minimis violation.  Concern was expressed with setting a precedent.  Mr. Bergstrom testified that this situation has never occurred in his tenure with the city.  

The presentation portion of the hearing was adjourned and deliberations began.  

Mr. Losco recognizes the Code states a self-created hardship is not grounds to receive a variance, but we should not ignore logic in this case.  These are insignificant variances and there is no serious encroachment.  We need to consider the equitable owner (the home buyer).  After the settlement is completed the new homeowner could come before this body and be granted the subject variances because they did not create the situation.  Accordingly, he is in favor of granting the variances for this reason.  He wanted to make clear that this case should not be considered as setting a precedent and stated for the record that if it were not for the de minimis encroachment he would not support the variance requests. 

Mr. Athey agreed with Mr. Losco that granting the variances makes sense for sound, logical reasons, but noted that our Code clearly prohibits variances in cases of self-created hardship and that decisions from the Board of Adjustment can be appealed to Superior Court.  In this case the aggrieved party would likely win because this decision arguably violates the Zoning Code.  This is a unique situation that should override any concerns about precedent.

Mayor Reese agrees this is a unique problem and we have granted encroachments else-where in the City.  

Mr. Losco moved that the two variances for the front and rear yard setbacks denoted in the application be granted.  In accordance with Section 230-57C(3) of the Zoning Code, the applicant has demonstrated there are special circumstances that exist based on the de minimis nature of the situation; the type of mistake is unprecedented and was not intentionally done to violate Code setback requirements.  The literal interpretation of the provisions of this Code would deprive the applicant of rights commonly enjoyed by other properties, that is, the transfer of title to the property.  The granting of the variances will not convey on the applicant any special privilege that is denied by this Code to other lands, structures, or buildings in the same district because we are talking about building a normal house, not creating a non-conformity, notice has been given and there have been no objections.  That special conditions and circumstances do not result from the actions of the applicant, rather the superintendent’s lack of action has created the situation.  Representatives for the applicant were made aware of the risk of losing an appeal should one be sought.  Further, that this decision should not be considered a precedent noting he is more concerned about the hardship on the equitable owner rather than Rufus LLC.  

Mr. Athey seconded the motion citing Mr. Losco’s rationale and added the variances being requested are de minimis, there are no aggrieved parties on either side that would suffer, and it is the result of an innocent mistake.  He supports the motion.  
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Mayor Reese supports the motion.  He wants to make sure the owners of lot 18 are informed that this variance matter has been cleared up before settlement.  

There was uncertainty concerning the owner of the adjacent property, Riverbend or Rufus LLC.  Mr. Bergstrom said the people who filed the variance request application (Rufus LLC) are the same people who own the adjacent lot.  CEA will determine who the owner is, send them a letter, provide them with the plot plan and the decision of this Board.  (Discussion followed.)

Mr. Sutton suggested if they (CEA) do the mortgage plan for this lot, they can be included in the legal description that is recorded, the variances can be identified, and when lot 18 sells adjacent deeds can be pulled to know the variances granted. 

Mr. Losco moved to approve the two variances as submitted for setback of the rear yard (.5 ft.) and front yard (.3 ft.) for lot 19 be approved.   Mr. Athey seconded the motion.  The motion was approved.  

The hearing was adjourned at 8:40 p.m.

Respectfully submitted,

Debbie Turner

Debbie Turner
Stenographer
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